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off self-defense must be a hostile one reasonably calculated to pro- 
duce the occasion or bring on the difficulty and it must be so in- 
tended by the defendant. McCaudle v. The State, 57 S. W. 
(Tex.), 672, 673. 

STARE DECISIS. 

The recent case of H err on v. Whiteley Malleable Casting Co., 
93 N. E., 555, is of interest to the commercial world, in that it 
suggests certain tests for applying the doctrine of stare decisis. 

In this case the plaintiff sold machinery to the company of 
which the defendant is the receiver, and plaintiff claims a prior 
lien upon the funds in the hands of the receiver by virtue of a 
statute. Prior to the sale in question, the section of the statutes, 
upon which the appellant relies, had come before the Supreme 
Court of Indiana in three cases at different times. By the first 
decision, Goodbub v. Horning, 127 Ind., 181, material men were 
held to have a prior lien, over general creditors on the fund in the 
hands of the receiver. When the question came up for a second 
time, the court held in McElwaine v. Hosey, 135 Ind., 481, that 
material men did not have a prior lien over general creditors, with- 
out giving notice as required by statute, and that the preferred 
claims referred to were limited to claims for services of em- 
ployees. Then when the question came up for the third time the 
court held in Jcndses v. Jendses, 145 Ind., 624, in harmony with 
its first decision, that the statute did include material men. 

The appellant had sold the machinery within three or four 
months of the time that the last decision was rendered, and he 
claimed that by virtue of it, he was entitled, on the doctrine of 
stare decisis, to a prior lien over general creditors. 

The court declined to recognize the doctrine of stare decisis 
and placed its decision on the ground that, while the decisions of 
the courts of last resort are generally regarded as binding author- 
ity upon lower tribunals, still beyond the limits of the case in 
which the decision was rendered they are not the law. Such deci- 
sions are merely evidence of what the law is, which evidence is 
of greater or less persuasive force as the decisions are, or are not 
harmonious, apparently well considered or of long standing. A 
court, it is held, will never apply the rule of stare decisis where 
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the decisions relied upon are conflicting, not well considered, or 
made so recently before the contract or property right to be af- 
fected, was made or acquired, that the same could not reasonably 
be presumed to have been made upon the faith of the decision 
relied upon. 

While the decision in this particular case was doubtless justi- 
fiable where the court in a comparably short interval of time 
has rendered two palpably conflicting decisions, the latter opinion 
showing misconceptions in the former determination, there can be 
found many cases opposed to it. Upon the principle of stare 
decisis there are many cases, and a review of them shows that the 
courts have taken both sides of the question. Some holding that 
former decisions are binding in subsequent cases, while others 
hold that they are not, and that the subject is open to review by a 
subsequent tribunal. 

The Indiana view is supported in the case of State v. Williams, 
13 S. C, 546* in which the court said, "The Supreme Court will 
not follow the line marked out by a single preceding case, placing 
its decision on the rule stare decisis alone, without regard to the 
ground on which such case was decided." In the case of Pratt v. 
Brown, 3 Wis., 603, the principle of stare decisis arose, and the 
court held, that where a question involving important private 
rights has been only passed upon once, and cannot be said to have 
been acquiesced in, it is the duty of the courts to re-examine such 
question when properly called upon. In State v. Hill, 47 Neb., 
456, it was held that in the absence of complications resulting 
from property rights, it is the privilege if not the duty of courts 
to re-examine questions and modify or overrule previous decisions 
shown to be wrong. 

The opposing view is also very strongly supported, that is, that 
former decisions should rule. In the case of Gray v. Gray, 34 
Ga., 499, the court said that "when a question has once been de- 
cided by this court we desire it to be distinctly understood that 
such decision is with us, authority. With us such decision is con- 
clusive of what the law is, until changed by the law-making 
power, or is reversed or materially changed as provided for by 
statute." In Semp v. Hasting, 4 G. Greene (la.), 448, the court 
said that "a rule or principle of law once fully recognized by 
the Supreme Court, should not be overruled unless it is palpably 
wrong or has been changed by legislative enactment." 
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The United States Supreme Court holds that the construction 
of a statute by a state court, so far as contract rights acquired 
under it are concerned, becomes as much a part of the statute 
as if embodied in it and a change of construction is utterly in- 
effective to impair those rights. To hold otherwise would be as 
unjust, as to hold that a right acquired under a statute may be 
lost by its repeal. Geljche v. Dubuque, 1 Wall., 175 ; Christy v. 
Pridgeon, 4 Wall., 196; Douglass v. County of Pike, 101 U. S., 
677, 687. So generally after a question has once been deliber- 
ately decided in the court of errors, such question will not be con- 
sidered any longer open in that court. Gibbons v. Ogden, 17 
Johns (N. Y.), 488. Bowman v. Freeholders of Essex, 73 N. J. 
L-, 543. 547- 

Several state courts hold in accordance with Davidson v. Beggs, 
60 la., 309, that a rule announced as a decision of the Supreme 
Court will be adhered to without attempting to vindicate its cor- 
rectness when it has been the law of the state for at least fifteen 
years. 

The rule stare decisis means generally that when a point has 
once been settled by judicial decision, it forms a precedent for the 
guidance of courts in similar cases. It expresses the principle 
upon which rests the authority of judicial decisions as precedents 
in subsequent litigations, and adherence to it is necessary to pre- 
serve the stability and symmetry of our jurisprudence. Menge 
v. The Madrid, 40 Fed., 677, 697. 

In view of the foregoing authorities, it would seem that while 
in this particular case the Indiana court might have been justified 
in denying to the appellant the right to rely upon the former de- 
cision, still, in cases where it is shown that the parties relying 
upon a former decision of the highest tribunal of the state, entered 
into a bona tide contract, the court should not deny to such party 
the protection of stare decisis. To allow a later opinion to pro- 
nounce a former one not well considered would often amount 
merely to overruling a decision upon fresh argument, or more 
mature deliberation of the former arguments. The result would 
be, of course, to greatly interfere with the stability of business 
transactions entered upon on the faith of previous decisions and 
to render such rights liable to be defeated by a subsequent de- 
cision. 



